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May Luncheon 


JUNE LUNCHEON: Hotel Lafayette, Washington, D. C., 
Tuesday, June 5, 1934, 12:45 P. M. 


HE May luncheon of the Association was held on the first Tuesday of 
the month at the Lafayette Hotel. 

H. D. Driscoll, Chairman of the Luncheon Committee presided and 
introduced the out-of-town members and guests. 

The entertainment feature of the luncheon was in charge of a Sub- 
Committee of which A. Rea Williams was Chairman. He was assisted 
by Charles H. Baker and George H. Muckley. 

Thomas P. Littlepage, attorney-at-law, former President of the 
Washington (D. C.) Chamber of Commerce, and a member of the Asso- 
ciation, was the speaker on this occasion. 

The Committee for the June Luncheon is as follows: A. Aubrey 
Bogley, Chairman, George E. Elliott and J. Raymond Hoover. 

Those present at the May luncheon were: 


San Francisco, CALIFORNIA WASHINGTON, D. C. Frank Lyon 
John O. Moran Hon. C. B. Aitchison S. F. McDonough 
F Charles H. Baker Frederic D. McKenney 
DENVER, Covorapo John E. Benton Clarence A. Miller 
J. A. Gallaher a a Bogley Edwin F. Morgan 
Mehta ee. Charles B. Bowling Hugo Oberg 
re yy Ulysses Butler Hon. Claude R. Porter 
Sa Joseph C. Colquitt Robert E. Quirk 
; > | , Pearle P. Cramer Henry J. Saunders 
a. pane Willis Crane N. Schwortner 
Charles R. Seal R. Granville Curry Ewing H. Scott 
Charles D. Drayton Wm. Montgomery Smith 
St. Paut, MINNESOTA H. D. Driscoll George F. Snyder 
Asa G. Briggs Jean Dyer Betty C. Stetser 
: : Harry S. Elkins Chester E. Stiles 
Kansas City, Missouri John J. Esch Hon. Hugh M. Tate 
L. N. Conyers - . Gatien Edwin F. Wendt 
: : " N. W. Guthrie W. C. Wertenbruch 
—_ - City Grace C. Ingels Mrs. Mable Walker 
A. KR. MOMs Margaret S. Jarvis Willebrandt 
PiTTSBURGH, PENNSYLVANIA Thomas P. Littlepage Mrs. A. Rea Williams 
Guernsey Orcutt Karl D. Loos A. Rea Williams 





Dates Set For Fifth Annual Meeting At Chicago 


The Committee on Arrangements, of which Nuel D. Belnap is Chair- 
man, has selected September 27 and 28, 1934 as the dates for the next 
convention. The meeting will be held at the Palmer House, which is 
conveniently located in the Loop. Further information concerning the 
meeting will be contained in the June Journal. 
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Railroad Construction Cost Indices 


By Ernest I. Lewis 
Director of the Bureau of Valuation of 
The Interstate Commerce Commission 


N RESPONSE to the requests of various state regulatory commissions, 

carriers, research bodies and individuals who desire authoritative in- 
formation on the subject, the Bureau of Valuation of the Interstate Com- 
merce Commission, on May 4, 1934, made available to the public, a com- 
pilation of general railroad construction costs in relation to 1910-1914 
for each year 1915 to 1933, inclusive. The construction costs do not 
include land for which there is a separate record. 

This compilation consisting of twenty sheets of closely packed in- 
dices and an index map showing the country as a whole and then deline- 
ating the break-down into the eight regional groups described in the 
Statisties of Railroads of the United States, is unofficial to the extent 
that the indices have not been examined or passed on by the Commission. 
It presents to those interested in such matters a valuable year by year 
record which is the more interesting because it traces such costs, by 
relationship, through the historic valleys of two minor, one moderate 
and one violent depression which shook world costs and prices, and up 
and over the dizzy peak of the 1920 inflation and the 1929 boom. It 
continues down the slope through the early thirties to the present year 
when there seems to be an arresting of the precipitate downward dip, 
affording opportunity for much speculation as to what the 1934 indices 
and those for the years ahead will show. 

While this response to your request is not intended to be a dis- 
cussion of the propriety of the use of indices general or specific attention 
may well be directed to the background of the record and to the fae 
that while indices are of great aid and value in the hands of those who 
can use them understandingly, they may in less competent or worthy 
hands be used to present extremely misleading and unjustifiable pictures 
with, possibly, disastrous results to those who so use them. To guard 
against misapplication or misunderstanding, there is printed in the 
accompanying press notice and general notes a warning as to use. 

The weighted average indices applicable to the entire United States 
are as follows: 





Year 1915—100 Year 1925—168 
Year 1916—115 Year 1926—168 
Year 1917—142 Year 1927—169 
Year 1918—173 Year 1928—164 
Year 1919—193 Year 1929—166 
Year 1920—226 Year 1930—160 
Year 1921—177 Year 1931—149 
Year 1922—159 Year 1932—136 
Year 1923—177 Year 1933—133 


Year 1924—174 
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It is well to remember that indices are not prices or costs. They 
simply represent the relationship of weighted prices and costs existing 
for a certain year or period with similarly weighted prices and costs 
existing in another year or period. For certain purposes it is immaterial 
what year or period is taken as a base, but for other purposes the year 
or period taken as a base is of utmost importance. The period 1910-14 
is taken as the base for these indices because that period was accepted by 
the Commission at the inception of the valuation work as representing 
the norm and also, as stated by the Commission, it developed as the 
valuation work proceeded that the so-called 1910-1914 normal repre- 
sented a fair average of the cost of producing and equipping a railroad 
in most parts of this country for a period of twenty years preceding. 

The accounts employed by the Bureau of Valuation in constructing 
its indices are those prescribeg and used by the Commission in its 
Classification of Investment in Road and Equipment of Steam Roads. 
Inasmuch as the indices are composites of many different groups each 
with its own indices, included in the account, the general account index 
is not necessarily applicable to each individual property, since the indi- 
vidual items of property comprising any account may require different 
weightings. An analogy might be presented by reference to the general 
cost of living index which is accepted as accurately portraying the 
general situation, but which may not be representative of the cost of 
living for each individual or family because of somewhat different dis- 
tribution of purchases or expenses. So it may be within a general ac- 
count whose indices are traced through the years. For example, Ac- 
count 8 covers ties. The index for a year is the weighted result of costs 
of untreated pine, cypress, oak, cedar and fir ties and creosoted pine, gum, 
red oak, white oak and fir ties for the country as a whole or for each 
region, each with the different element of cost not only of the article 
itself, but also of transportation to where used, material yard handling 
and, in some instances, different labor costs of installation. Even within 
a single region there may be different prices or costs applying to indi- 
vidual items of the composite account. The Bureau having detailed 
inventories is able to apply the indices specifically to individual prop- 
erties. 

The indices are applicable only to railroad property. For example, 
the index for Account 26 covers telephone and telegraph property. While 
certain items such as poles, wire, ete. are common to both railroad and 
the usual commercial telephone or telegraph utilities, the distribution of 
plant is usually very much different. Costly switchboard and centra! 
office equipment, practically unknown to railroads, may represent 50% 
of a commercial plant, while the switchboard and central office represents 
only 6, 8 or 10% of a railroad telephone or telegraph plant, and the 
telephone or telegraph plant, as a whole, constitutes a negligible amount 
of the total cost of the railroad. 

The Bureau of Valuation, over a period of twenty years, has been 
keeping closely in touch with all railroad costs. It obviously is neces- 
sary year by year to have this data current, accurate and ready for 
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application to inventories which, with the primary valuation completed, 
must be brought to date and kept current. To meet requirements of 
Section 19a, Fifth (f), the Commission has required carriers to make 
returns showing not only the changes in the property but also repre- 
sentative purchases of materials and costs. These are checked for ac- 
curacy. There has thus been accumulated approximately 18,000 copies 
of abstracts of construction contracts while equipment purchase records 
cover locomotives, passenger cars and freight cars. Typical of what the 
Bureau’s files contain are estimates covering the construction of over 
two billion cubie yards of grading. Among the construction materials 
there are available data covering such aggregates as 11 million barrels 
of cement, 80 million linear feet of piling, 1,050,000,000 feet b. m. of 
bridge timber, 1,600,000,000 Ibs. of fabricated steel, over 800,000 linear 
feet of concrete pipe; purchases reflective of the cost of a billion cross 
ties, 40 million tons of rail, 10 million tons of track fasteners and 125 
nillion eubie yards of ballast. 

These records are supplemented by joint studies with various sub- 
committees including those representing the President’s Conference 
Committee. There has been constant touch with recognized engineering 
and trade publications and manufacturers’ and dealers’ price lists. 
Among the thousands of contracts and final estimates relating to rail- 
road construction, some date back to the Civil War, and one to 1841. 

Railroad construction data is supplemented by data from the War 
Department; analysis of wage trends published by the Department of 
Labor as well as obtained from reports of carriers; highway grading 
and building construction records from the Bureau of Public Roads 
and State and Highway Departments; data on power and railroad con- 
struction projects from the Reclamation Service; and a great deal of 
basic data from State Commission records. 

The foundation of the indices has been subjected to the test of 
examination and ecross-examination in hearings in primary valuation 
and recapture cases in which indices were presented by Riley E. Elgen 
for years the Bureau’s cost engineer who has been elevated to the Chair- 
manship of the Utilities Commission of the District of Columbia and by 
Mr. J. E. Hansbury, appearing as expert witnesses on costs. Minor cor- 
rections that were found necessary were made as result of such hearings. 

The indices record graphically certain progress in the arts and 
what seem to be certain unnatural forees operating in certain accounts. 
For example, grading—Account 3—which soared in 1920 to a peak of 
250 for the country as a whole, was down to and slightly under 1910- 
1914 costs in 1933. Various depression influences were at work, such as 
very intense competition for the limited amount of work and probably 
low bids to maintain organization, but there seems to be no doubt that the 
adoption of mechanical means for manual and team work and scraper 
was the chief cause for the heavy drop in this large element of railroad 
construction costs. Steam shovels and trucks also speed up construction 
and reduce the time for seasoning for operation as they act as compact- 
ing agencies. On the other hand in Account 9—Rail—the indices show 
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the effect of controlled prices. While the high in rail was 168 in 1920, 
it was held to the 144 and 145 line for a decade with a drop to 140 in 
1932 and to 134 in 1933. 

The publication of the annual indices should not create the impres- 
sion that either the Commission or the Bureau applies spot indices in 
determination of value. The Commission has made it plain that it 
studies prices over a period in its consideration of cost, which is only 
one of the several factors weighed in the determination of value. 


Personals 


F. F. Estes has succeeded John D. Battle as Traffic Manager of the 
National Coal Association. Mr. Estes has been Assistant Traffic Man- 
ager of the Coal Association for a number of years. 


Proposed Report in Ex Parte 104—Part II 
Terminal Services 


The Interstate Commerce Commission, on May 21, 1934, released 
the report proposed by Mr. W. P. Bartel, Director, Bureau of Service, 
in Ex parte 104—Part II—Terminal Services. The report consists of 


453 mimeographed sheets, and is obtainable for 50 cents per copy, in- 
cluding postage. The Director makes the following recommendations: 


1. Where a carrier is prevented from performing an uninterrupted service to 
the points of loading or unloading within the confines of an industry, because of 
some action or disability of the plant, the point of interruption or interference shall 
be considered the point of receipt or delivery and any allowance to the industry for 
performance of service beyond such point, or the performance of service by the 
carrier beyond such point without charge should be found to be unlawful. 

2. At practically all industries considered herein, interchange tracks are used 
by carriers for delivery and receipt of freight due to interference or interruption to 
the work of both the industry and the carrier which would be encountered beyond 
such tracks. Therefore, delivery or receipt on such tracks constitute delivery or 
receipt under the line-haul rates. 

Where the spotting service at an industry requires a service in excess of that 
required in making simple placement or the equivalent of team track spotting, such 
service is in excess of that required by a common carrier under its line-haul rate, and 
any allowance to the industry for performing such service or the performance 
thereof by the carrier without charge over and above the line-haul rate should be 
found to be unlawful. 

4. The payment of allowances to the individual industries considered herein, or 
services performed by the carrier without charge beyond a reasonably convenient 
interchange point should be found to dissipate respondents’ funds and revenues, to 
be not in conformity with efficient and economical management as contemplated by 
the Interstate Commerce Act, and not in the public interest. 

. In numerous instances the payment of such allowances, or the performance 
of such terminal services by respondents without charge affords reasonable ground 
for the belief that the Elkins Act is, and has been violated. 

6. The Commission should recommend to the Congress repeal or modification 
of Section 15 (13) of the Act, under which such allowances are made. 
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Essentials of An Appraisal Report 


By Epwin F. WENptT 


HE Interstate Commerce Act requires the Commission to investigate, 

ascertain, and report the value of all the property owned or used by 
every common carrier; the Securities Act of 1933 requires corporations 
issuing securities to file registration statements with the Federal Trade 
Commission which, among other things, may contain reports of account- 
ants, engineers, or appraisers; and Section 77 of the Bankruptcy Act 
provides that the Interstate Commerce Commission shall consider and 
approve plans for the reorganization of railroads. 

It has been said that the repeal of the so-called ‘‘Recapture Act’”’ 
made valuations unnecessary but this view is erroneous, and it is the 
opinion of the writer that valuations are needed for many public pur- 
poses, particularly for use in proceedings before the Interstate Com- 
merce Commission, Federal Trade Commission, and United States 
Courts. Therefore, this is an appropriate time to consider the essen- 
tials of an appraisal report. 

1. Purpose of the appraisal. The appraisal of railroads and other 
public service properties covers a broad field of valuation practice with 
a large range of assets such as land, roadway, track, bridges, buildings, 
power plants, signals, shops, yards, terminals, cars, locomotives, and ap- 
pliances. The purpose of the appraisal largely governs the extent of 
the investigation and the character of the appraisal report. The major 
purposes may be designated as financial, purchase and sale, rate cases, 
corporate purposes, and insurance. The problem is to determine one or 
more bases such as capitalization base, public purchase base, return base, 
taxing base, and fair value. 

2. Appraiser. The appraiser secures his evidence direct by a care- 
ful study and inspection of the property, and from related financial, 
legal, accounting, land, and engineering reports. He analyzes his ma- 
terial under the following headings—Property Inventories, Original 
Costs and Values, Present Costs and Values, Economie Factors Influ- 
encing Utility, Operating Results, Actual and Potential Earnings, Fair 
Return Required, and Rate Studies. 

Date of Valuation. The date as of which the appraisal is made 
should be clearly stated in the appraisal report and certificate of value 
accompanying same. 

4. Investigation. The appraiser’s report should state definitely 
the extent of the field and office investigations actually made, the time 
when the work was done, and the specific properties covered by the re- 
port. If the appraiser has relied upon information furnished by others, 
the source and extent of such information should be stated. 

5. Classification of Value. The valuation should be classified 
under two major asset divisions (a) Physical or Tangible Property, and 
(b) Non-physical or Intangible Property. 
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In terminology and procedure, the appraiser should clearly dis- 
tinguish between tangible and intangible assets, and in the specification 
of values define the nature of the assets covered and the principle upon 
which value is determined. 

6. Scope of the appraisal. The appraiser shall investigate, ascer- 
tain, and report, the value of all the property ‘‘owned or used’’ by the 
corporation classified as (a) Owned and Used, (b) Owned but not Used, 
(ec) Used but not owned, (d) Jointly Owned or Used. 

7. Description of the property. The report should show the char- 
acter, location, extent, and use of the properties. Appropriate maps, 
plans, or sketches should accompany the report. 

8. Accounting Report. The Accounting Report relied upon by the 
appraiser should include data on description of the property, corporate 
history, development of fixed physical property, history of corporate 
financing, capital stock, funded debt, unsecured debt, results of corpo- 
rate operations, income statement, profit and loss statement, dividends, 
investment, original cost to date, cost of land and rights in land, in- 
vestments in other companies, material and supplies, leased property, 
and general balance sheet statement. 

9. Land Report. The appraiser’s report should include a Land 
Report prepared by an expert land appraiser. An inventory should be 
assembled showing the area and present value of the land and rights in 
land. An explanation should be made as to public improvements exist- 
ing and reflected in the values in order to avoid duplications in the 
inventories of engineers and land experts. The present value of the 
land should be determined on the basis of the market value of similar 
land in the vicinity. 

10. Original Cost to Date. It is frequently impossible to ascertain 
the original cost from the books and supporting records. If such data 
is not available, it may be necessary to make an estimate. 

11. Cost of Reproduction. The report should inelude an estimate 
of the cost of reproducing the property on the basis of normal costs 
represented by fair market prices for labor, materials, equipment and 
overhead charges. The term overhead charges means cost of promotion, 
cost of organizing the corporation, cost of selling securities, law expenses, 
taxes during construction, administrative expenses, interest during con- 
struction, and other general expenditures. 

12. Depreciation. The report should include an estimate of the 
amount of depreciation or loss in value resulting from physical deteri- 
oration, inadequacy, obsolescence, or lack of utility. The appraiser’s 
report and certificate should show the basis used, and whether actual 
inspection of the condition of the property has been made. 

13. Appreciation. The appraiser’s report may properly include 
the cost of development of the physical property to the extent that as- 
sets are created by the expenditure of time, effort, and money. 

14. Intangible Property. Other values and elements of value, if 
any, may properly be included in the appraiser’s report. Any value 
assigned to intangibles should be set forth separately in the appraiser’s 
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certificate and report. The term intangible assets covers, among other 
things, developed business. 

15. Fundamental principles. The appraiser should include in the 
report a statement of the economic, engineering, accounting, and legal 
principles upon which the appraisal is made. The basis upon which the 
values of physical assets are predicated, the basis for the valuation of 
intangible assets, the extent to which economic factors governing the 
utility and the income of the property, present and prospective, where 
considered in the determination of the final value, should be clearly 
explained. 

16. Qualifications of the appraiser. The report should contain a 
statement outlining the experience and qualifications of the appraiser, 
and that he is in fact competent, disinterested, and independent of any 
interest, directly or indirectly, or is connected as officer, agent, employee, 
promoter, underwriter, trustee, partner, or director of the corporation. 

17. Final Value. The appraiser may include in the report a state- 
ment of his opinion as to the value of the property constituting the 
enterprise. 

Reports will be needed in proceedings under ‘‘Sec. 77. Reorganiza- 
tion of railroads engaged in interstate commerce’’ of the Bankruptcy 
Act. The jurisdiction of the Commission has been enlarged and any 
plan of reorganization of railroads must be approved by it. Paragraph 
(b) of Seetion 77 provides that: 


‘*A plan of reorganization within the meaning of this section 
(1) shall inelude a proposal to modify or alter the rights of creditors 
generally,’’ * * * ‘‘either through the issuance of new securities 
of any character or otherwise; (2) may include, in addition, pro- 
visions modifying or altering the rights of stockholders generally, 
or of any class of them; (3) shall provide adequate means for the 
execution of the plan, which may, so far as may be consistent with 
the provisions of sections 1 and 5 of the Interstate Commerce Act as 
amended, include the transfer or conveyance of all or any part 
of the property of the debtor to another corporation or to other 
corporations or the consolidation of the properties of the debtor with 
those of another railroad corporation, or the merger of the debtor 
with any other railroad corporation and the issuance of securities 
of either the debtor or any such corporation or corporations, for 
eash, or in exchange for existing securities, or in satisfaction of 
claims or rights, or for other appropriate purposes; and (4) may 
deal with all or any part of the property of the debtor.’’ 


A plan of reorganization will necessarily be based upon an ap- 
praisal. At present seventy-five railroads operating 42,340. miles are in 
receivership, or in the hands of the court under the Bankruptcy Act. 





The Recovery And Measure of Damages In Rate 
Discrimination Cases Under The Interstate 
Commerce Act 


(Reprint by permission from 22 Georgetown Law Journal, 519. March Number, 1934) 
JAMES QUARLEs * 


S the interpretation placed by the Supreme Court of the United States 

upon Section 8 of the Interstate Commerce Act,! insofar as the Section 

governs the award of reparation for unlawful discrimination in rates, 
a sound one? 

In the very recent case of Interstate Commerce Commission v. 
Umited States, ex rel. Campbell, et al.“ (styled Birch Valley Lumber Co. 
v. Strouds Creek and Muddlety R. R. Co., et al., before the Commission’), 
the Supreme Court, reversing the Court of Appeals of the District of 
Columbia,’ held that the difference between the higher freight rate paid 
by the complainant and the lower rate paid by its competitors in the 
same territory was not the measure of the complainant’s damage in a 
claim for reparation, and that he was obliged to show that he had lost 
business or that he had been forced to sell at a lower price before he 
could recover. It was held further that mandamus would not be grant- 
ed to require the Commission to enter an order of reparation, notwith- 
standing the fact that the discrimination complained of was found by 
that body to have been practiced by the carriers. 

Briefly stated, the facts in the Birch Valley Lumber case* were 
that the lumber company was engaged in business at Tioga, West Vir- 
ginia. It shipped its product from Tioga to Allingdale, in the same 
State, over a short line known as Strouds Creek and Muddlety Railroad, 
and thence over the Baltimore & Ohio and its connecting lines to markets 
in Canada and in Kentucky, Ohio, Illinois, Michigan and other States. 
A total of 565 cars was shipped during a period of six months. 

Blanket or group rates were in force on the line of the Baltimore & 
Ohio and its connections, but these did not cover the haul, 7.1 miles, 
from Tioga to Allingdale, the charge for which was $15 per car. The 


* Chancellor, Circuit Court, Louisville, Ky., 1911-1915; member of the faculty 
of the school of Law, Washington and Lee University, 1917-1919; member of Board 
of Referees created by Congress to fix compensation of railroads for the use of their 
lines during federal control, 1920; First Assistant Chief Counsel, Interstate Com- 
merce Commission, 1920-1921. Author of Cy Pres Doctrine as Applied to Rule against 
Perpetuities (1904) 38 Am. L. Rev. 683; Consolidation of Interstate Railroads (1933) 
ZU Va. L. Rev. 200; member of the District of Columbia Bar. 

124 Stat. 379 (1887), as amended by 41 Stat. 479 (1920), 49 U. S. C. 88 (1926). 

1*289 U. S. 385 (1933). 

2144 1. C. C. 419 (1928). 

3United States ex rel. Campbell v. Interstate Commerce Commission, 63 F. (2d) 
358 (App. D. C. 1933). 

4Supra note la; this case is hereinafter referred to as the Birch Valley Lumber 
case. 
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lumber company was forced because of competition, ‘‘mainly with mills 
in the same general territory,’’ to absorb the charges for the short line 
haul. In a word, its shipments cost $15 per car more than did those of 
its competitors. 

Now, to the man in the street it would seem that if upon the facts 
stated the complainant was entitled to the same rates as those paid by 
its competitors, as indeed the Commission determined, then the measure 
of its damage was at the rate of $15 per ear. Certainly not less than 
that. And such was the view of the matter taken by the Court of Ap- 
peals of the District of Columbia,® but on certiorari the $ Supreme Court 
declared that view to be erroneous. 

The Commission had granted the complainant lumber company 
relief to the extent of entering a cease and desist order against the 
offending carriers, but had then declared that, ‘‘The record will not 
support an award of reparation based on the undue prejudice found 
to exist.’’ Note the concluding phrase, ‘‘fownd to exist.’’ At once the 
average thinker is moved to exclaim with the distraught character in 
The Mikado, ‘‘ Here’s a state of things!’’, and to wonder by what process 
of reasoning the Commission could find the undue prejudice and dis- 
crimination to have been practiced as charged, interdict its continuance, 
and yet award no reparation for the harm already done. Nevertheless, 
the Supreme Court placed its imprimatur upon the Commission’s ruling 
and reversed the judgment of the Court of Appeals. Which court was 
right ? 

Section 2 of the Interstate Commerce Act’ provides that if any 
common carrier shall directly or indirectly, by any special rate or other 
device, charge any person a greater or less compensation in the transpor- 
tation of passengers or property than it charges any other: person for 
doing a like and contemporaneous service under substantially similar 
circumstances, such carrier ‘‘shall be deemed guilty of unjust discrimi- 
nation, which is hereby prohibited and declared to be unlawful.”’ 

Section 3 (1)® was the one upon which the complainant predicated 
its claim. Why Section 2 was not also invoked is not apparent. Section 
3 (1) reads: 


“It shall be unlawful for any common carrier subject to the provisions 
of this Act to make or give any undue or unreasonable preference or advantage 
to any particular person, company, firm, corporation, or locality, or any par- 
ticular description of traffic, in any respect whatsoever, or to subject any 
particular person, or company, firm, corporation, or locality, or any particular 
description of traffic, to any undue or unreasonable prejudice or disadvantage 
in any respect whatsoever.” 


‘Supra note 3. 

6Supra notes la and 4. 
7Supra note I, at § 2. 
8/d. at § 3. 
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Section 8,° which is the one relating to reparation, provides that if 
the carrier shall do anything declared in the Act to be unlawful or shall 
omit to do anything required to be done, then 


“such common carrier shall be liable to the person or persons injured thereby 
for the full amount of damages sustained in consequence of any such violation.” 


And Section 16 (1)'° provides that if, after a hearing the Commis- 
sion shall determine that the complainant is entitled to an award of 
damages, then 


“the Commission shall make an order directing the carrier to pay to the com- 
plainant the sum to which he is entitled on or before a day named.” 


Coming now to the opinion of the Supreme Court in the Birch 
Valley Lumber Company case," we read: 


“When discrimination and that alone is the gist of the offense, the differ- 
ence between one rate and another is not the measure of the damages suffered 
by the shipper.” 


The Court does not undertake by any recorded course of reasoning 
to lead up to this conclusion respecting the crucial question in the case, 


but merely announces it and cites Pennsylvania Railroad Co. v. Inter- 
national Coal Co.,2 and two or three other cases as supporting it.™ 
However, the court does, further on in its opinion, deal with the ques- 
tion to a limited extent upon the basis of principle as distinguished 
from authority. To quote :"* 


“The question is not how much better off the complainant would be today 
if it had paid a lower rate. The question is how much worse off it is because 
others have paid less.” 


To this writer’s thought the two questions above formulated, while 
evidently intended as involving two separate and opposed ideas, in truth 
and for practical purposes are, in the present connection, little more 
‘than a play upon words. Expressed concretely, if A pays $150 while B 
pays only $100 for the shipment of a carload of freight which under the 
law should be transported at the lower figure for each, then it is imma- 


9/d. at § 8. 

10]d. at § 16. 

11§upra notes la, 4 and 6, at 389. Mr. Justice Cardozo delivered the opinion of 
the Court. 

12230 U. S. 184 (1913). 

13Mitchell Coal Co. v. Penn. R. R. Co. 230 U. S. 247, 258 (1913); Southern Pacific 
Co. v. Darnell-Taenzer Co., 245 U. S. 531, 534 (1918); Keogh v. C. & N. W. Ry. 
260 U.S. 156, 165 (1922); cf Postal Tel. Cable Co. v. Associated Press, 228 N. Y. 
379, 380, 127 N. E. 256 (1920). 

14Supra notes la, 4, 6 and 11 at 390. 
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terial to A whether the $50 excess paid by him be regarded as money 
he failed to make or as money lost; because, whether viewed in the one 
light or in the other, the melancholy realization is vivid in his conscious- 
ness that he paid $50 more for his shipment than B did for his, and it 
would be difficult indeed to convinee A that he was not that much worse 
off than B. 

Next the Court argues thus :® 


“If by reason of the discrimination the preferred producers have been 
able to divert business that would otherwise have gone to the disfavored shipper, 
damage has resulted to the extent of the diverted profits. If the effect of the 
discrimination has been to force the shipper to sell at a lower market price, 
* * * damage has resulted to the extent of the reduction. But none of these 
consequences is a necessary inference from discrimination without more.” 


No one would dispute the correctness of the conclusion here reached 
by the Court, if its premises were conceded. But, with great respect, 
it is suggested that the Court’s words mark the point where some spirit 
of confusion dragged a red herring across the trail of straight thinking. 
As the writer views it, there is an obvious fallacy in the foregoing 
passage, and it consists in the setting up of a test or tests for which 
there is no warrant either in law or in logic—an erroneous major premise. 
The statute says nothing about a diversion of business or a lowering of 
market price being conditions precedent to an award of reparation, nor 
is it apparent why they should be. Instead of keeping to the key thought, 
that discrimination in freight rates necessarily involves the consequence 
of damage to the unfavored shipper in the very matter of the difference 
in the rates, the court leaves that fundamental thought to advert to 
things which, at best, are distinctly aside from the main idea. It is 
readily conceivable, of course, how such diversion or lowering might 
aggravate the offense of discrimination by enlarging its injurious effects, 
and how it might enhance the damage sustained by the unfavored ship- 
per beyond that measured by the freight differential; but to say that a 
showing of either of those results is essential to a recovery of any damages 
at all in a ease of this kind, is, in the opinion of the writer, to introduce 
into the basie problem factors which have no legitimate place in it. 

And that these secondary elements are foreign to the basic question 
would seem clear, even to the point of demonstration, from the fact that 
the contrary interpretation of the statute restricts its operation to com- 
mercial shipments, whereas manifestly its terms give it a much broader 
scope. To illustrate: A and B move from town X to town Y, each ship- 
ping his ordinary household goods by the same carrier. The latter charges 
A a rate higher than it does B. The tests of ‘‘diverted business’’ and 
“lower market price’’ would be utterly unavailable in such a case, and 
yet it hardly can be questioned that Section 3 covers it. 

Along the same line, the Court observes further :® 

15/d. at 390-1; italics supplied. 
16/d. at 291-2. 
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“For all that appears the prices charged for lumber by producers within 
the group were the market prices current generally throughout the entire field 
of competition. If that is so, the producers in the favored territory were not 
making use of the preference to mark the price down to an equivalent extent, 
and thus deprive the complainant, less favorably situated, of a reasonable 
return. They were letting the price stand as it would have been if the tariff 

had been equal and taking advantage of the preference to increase the profit for 
themselves. That was gain to them but it was not loss to the complainant.” 


It is said with becoming deference, but here is a functioning of the 
judicial process which seems indeed strange, strained, and manifestly 
illogical. In the first place, ‘‘market price’’ and ‘‘reasonable return’”’ 
are arbitrarily substituted for freight rates as the basis of comparison 
and determination. As the writer views the matter, ‘‘market price’’ and 
‘reasonable return’’, like ‘‘diverted business’’, are considerations which 
have only a secondary relationship to and bearing upon the juridical 
problem presented. And if his position in that regard is a sound one, 
then the conclusion of the Court, ‘‘That was gain to them but it was 
not loss to the ecomplainant,’’ is definitely aside from the real point at 
issue. However, even considered upon the basis adopted by the Court, 
the conclusion would seem erroneous, since any gain to the favored ship- 
per which results from the discrimination ean be viewed in no other 
light than as a loss to the unfavored one, simply because it is a violation 
of the principle of equality which lies at the base of the whole doctrine. 
To pursue this line somewhat further: At least two persons, the prefer- 
red and the non-preferred, are, of course, essential in any case of discrim- 
ination. And discrimination that does not involve advantage or gain to 
one and disadvantage or loss to the other is not thinkable, for it takes 
both of these elements to constitute the concept. 

Moreover, the dual advantage and disadvantage result from the 
single act of the third party, and the two results are as complementary 
and inseparable in thought as, in physies, are the lowering and the rising, 
respectively, of the pans of the balances when a weight is placed in one 
and not in the other—the two movements result from the single act of 
placing the weight in one pan, and both results are as inevitable as they 
are natural. So, likewise, the terms ‘‘gain’’ and ‘‘loss,’’ when used to 
deseribe the results of discrimination, are merely counterparts of one 
idea. Each is the correlative of the other. 

Now, applying this reasoning to the specific subject of discrimina- 
tion in freight rates, the causative act is that of charging one shipper a 
‘ate higher than that charged another shipper. The result of that act, 
if the case is assumed to be one of discrimination, is twofold, namely, 
gain to the favored shipper and a corresponding loss to the disfavored 
one. It is not discrimination unless those two results follow. And 
inasmuch as, in the ease with which the Court was dealing, it was - 
cially determined that discrimination had in fact been practiced, 1 
follows as a logical necessity that the gain td the favored shipper can 
be regarded in no other light than as loss to the disfavored one. And 
since the dual result is the immediate consequence of the single act called 
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discrimination, and since the means employed to effect the discrimination 
were freight rates, it would appear to follow that a comparison of the 
two rates is all that is necessary not only to demonstrate the fact of the 
loss but also to obtain the appropriate yardstick for its measurement. 

Furthermore, the shipper discriminated against might indeed, by 
reason of lower rent, lower taxes, larger working capital, more efficient 
employees, better advertising, or other like advantages, compete success- 
fully with his freight-rate-favored rival notwithstanding his handicap in 
the latter respect, but it would in no way change the fact that quoad the 
only item involved, namely, freight rates, he suffered a loss; and pre- 
sumably, not to say necessarily, the rate of loss on that item would cor- 
respond exactly with the rate of gain to his competitor respecting the 
same item. 

The idea of discarding what would appear the natural and logical 
measure, and, by what seems a forced process, substituting therefor the 
highly artificial, tenuous, vague and, in the practical sense, virtually 
impossible ones proposed by the Court, had its first enunciation, at least 
so far as the Supreme Court is concerned, in Pennsylvania Railroad Co. 
v. International Coal Co." In that ease the coal company and certain 
of its competitors shipped coal over the railroad company’s line from 
and to the same points. The railroad granted rebates to the competitors, 
with the result that the plaintiff paid in the aggregate $37,268 more than 
did its business rivals. The action was to recover that sum. There was 
a verdict and judgment for the plaintiff, but for a less amount. The 
‘ailroad appealed and the judgment was affirmed by the Cireuit Court 
of Appeals for the Third Cireuit,’* but the latter court was reversed by 
the Supreme Court in an opinion by the late Mr. Justice Lamar, who 
treated the question as being one of first impression, saying :'® 


“Considering the multitude of instances in which discrimination has been 
practiced by carriers, in ancient and modern times, it is remarkable how little 
is to be found in decisions or text books which treat of the elements and 
measure of damages in such cases. In the absence of any settled rule on the 
subject, the new question must be determined on general principles.” 


But was the learned Justice correct in thus characterizing the ques- 
tion as a ‘‘new’’ one, and as being devoid of illuminating precedents? 
Our Interstate Commerce Act,?° which was passed in 1887, was 
fashioned in considerable part after much earlier English statutes. Seec- 
tion 27! is an improved adaptation of Section 90, known as the Equality 
Clause, of the Railway Clauses Consolidation Act, passed by Parliament 


17Supra note 12. ; : 

18|nternational Coal Co. v. Pennsylvania Railroad Co., 173 Fed. 1 (C 
1909). 

19Supra notes 12 and 17. 

20Supra notes | and 6-10. 

21Supra note 7. 
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in 1845 ;?* and Section 3°% was modeled upon the second section of the 
Railway and Canal Traffie Act of 1854.24 

Several English cases construing the Acts referred to had been 
decided by courts of that country prior to the passage of the Interstate 
Commerce Act, and, according to the well-established rule,2> presumably 
were intended by Congress to be treated as indicating the sense in which 
its own words were used. 

One of these cases was The Great Western Ry. Co. v. Sutton.*® It 
was an action for the recovery of certain so-called ‘‘overcharges’’ alleged 
to have been exacted by the carrier, but the ‘‘overcharges’’ consisted 
simply in the excess paid by the plaintiff as compared with charges for 
similar transportation services rendered other shippers. Judgment was 
in favor of the plaintiff, and on appeal it was affirmed, Lord Chelmsford, 
in the course of an extended opinion saying :*7 


“The very fact of the smaller charge to others is the ground of his com- 
plaint of an overcharge to himself. 

Now, if the defendants were bound to charge the plaintiff for the carriage 
of his goods a less sum, and they refused to carry them except upon payment 
of a greater sum, as he was compelled to pay the amount demanded, and could 
not otherwise have his goods carried, the case falls within the principle of 
several decided cases, in which it has been held that money which a party has 
been wrongfully compelled to pay under circumstances in which he was unable 
to resist the imposition, may be recovered back in an action for money had 
and received.” 


While the learned judge, in the above quotation, says that ‘‘the 
defendants were bound to charge the plaintiff for the carriage of his 
goods a less sum,’’ the opening sentence of the quotation shows plainly 
that he so expressed himself because the favored shippers were charged 
a less sum, and not because the sum charged the plaintiff was per se 
excessive. 

In London & North Western Ry. Co v. Evershed,?* the unfavored 
shipper sought the recovery of a sum which measured the difference 
between what he paid the defendant carrier and the less sum, due to 
rebates, his competitors had paid. The House of Lords decided in his 
favor. The Lord Chancellor, after stating that under the statute it was 
the clear right of one shipper to receive from the carrier equal treatment 
with other shippers engaged in the same business, observed :?® 





228 and 9 Vict. c. 20 (1845). 

23Supra note 8. 

2417 and 18 Vict. c. 31 (1854). Cf. Texas & Pacific Ry Co. v. Interstate Com- 
merce Commission, 162 U. S. 197 (1896); Interstate Commerce Commission v. Dela- 
ware, Lackawanna & Western R. R. Co., 220 U. S. 235, 253 (1911). 
25McDonald v. Hovey, 110 U. S. 619, 628 (1884). 
26L. R. 4 H. L. 226 (1869). 
27/d. 262; italics supplied. 

283 App. Cas. 1029 (1878). 
297d. at 1035; italics supplied. 






















MAY, 1934 311 





“In my opinion that is not the case with regard to this plaintiff, and 
therefore | think he is entitled to recover the moneys he paid under protest.” 


Another of the judges, concurring, said that the plaintiff had a 
right to ‘‘a return of the money which he has so paid in excess of the 
charge to other people.’’%° 

Denaby Main Colliery Co. v. Manchester, 8. & L. Ry. Co.,** also was 
a coal case. Several elaborate opinions were delivered, in which it was 
held that the carrier had violated the Equality Clause by discriminating 
in the matter of rates. On the question of the measure of recovery, one 
of the Law Lords pointed out that if the seemingly natural and logical 
difference in rates were discarded, it would not be easy to find any other 
measure that would be satisfactory. He said :*? 


“I think (with the Court of Appeal) that there would be very great 
difficulty, if the principle of overcharge were rejected, in finding any other 
remedy by way of damages applicable to such a case. 


And the International Coal** and Birch Valley Lumber** cases 
would seem convincing illustrations of what the learned Earl of Selborne 
here says, for the Supreme Court in both those cases, having discarded 
the obvious, evidently found itself groping when it got into the realm of 
the nebulous. 

Besides, the Court virtually denied any right of recovery at all 
when, in the first of those cases, it said: ‘‘If plaintiff and one of the 
favored companies had both shipped coal to the same market on the 
same day, the rebate on contract coal may have given an advantage 
which may have prevented the plaintiff from selling, may have directly 
caused it expense, or may have diminished or totally destroyed its 
profits,’’** and, in the other, that recovery might be had if the discrim- 
ination operated ‘‘to divert business that would otherwise have gone to 
the disfavored shipper,’’** or ‘‘to force the shipper to sell at a lowered 
market price.’’** This, because in nine out of ten cases it probably 
would not be possible for the plaintiff to meet any of the conditions 
named, not even that of showing that the discrimination ‘‘ directly caused 
it expense,’’ since evidently the Court meant some other kind of expense 
than the differential in freight rates—and this when the plaintiff might 
nevertheless be prepared to show a gross discrimination and very serious 
hurt in the latter respect. - 

In Burgess v. Transcontinental Freight Bureau,®* decided some 


30Lord Hatherley, id. at 1037. 

311] App. Cas. 97 (1885). 

32Earl of Selborne, zd. at 116. 

33Supra notes 12, 17 and 19. 

34Supra notes la, 4, 6, 11 and 14-16. 

35Supra notes 12, 17, 19 and 33, at 204. 
36Supra notes la, 4, 6, 11, 14-16 and 34, at 381. 
37] bid. 

3813 1. C. C. 668 (1908). 
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five years prior to the decision by the Supreme Court in the International 
Coal Co. case ;*® the Interstate Commerce Commission itself recognized 
the unreasonableness of requiring the plaintiff to show some remote 


harmful result as a condition precedent to his right of recovery. It 
said :*° 


“If complainants were obliged to follow every transaction to its ultimate 
result and to trace out the exact commercial effect of the freight rate paid, it 
would never be possible to show damages with sufficient accuracy to justify 
giving them.” 


To return to the opinion in the International Coal Co. case.*1 The 
Court puts the following hypothetical case by way of argument :4” 


“* * * __ a favored dealer may have shipped 10,000 tons of coal to the open 
New York market, receiving thereon a rebate of 35 cents a ton, or $3,500. The 
plaintiff at the same time may have shipped 20,000 tons and sold the same at 
the regular market price. Under the rule contended for it would then be 
entitled to 35 cents a ton on 20,000 tons, or $7,000 as damages. Such a verdict, 
instead of compensating it for losses sustained, would have given the plaintiff 
a profit on the carrier’s crime in paying a rebate of $3,500 and would have made 
it an advantage to it instead of an injury for the carrier. to violate the law.” 


And the Court goes on to say** that even if the recovery in the case 
put by it should be limited to the 10,000 tons shipped by the plaintiff, 


“* * * this is still an arbitrary measure and ignores the fact that the same 
anomalous result would follow if there had been, say, ten dealers each shipping 
10,000 tons on the same day.” 


As for the supposed case first stated by the Court, it would seem 
obvious that the plaintiff could claim the equalizing 35 cents per ton 
only on the 10,000 tons shipped by him, as only that number of the total 
20,000 tons shipped by the favored competitor could be said to have been 
in competition with the plaintiff. So, for the same reason, if the ship- 
ments by the plaintiff’s preferred competitor or competitors aggregated 
only 5,000 tons, the plaintiff’s recovery should be on that basis, even 
though his own shipments were double that number. In both examples 
the conclusions rest upon the simple fundamental that discrimination in 
trade shipments, as distinguished from non-commercial traffic, requires 
at least two competitive shippers. 

Regarding the second case, it is not easy to discern that the result 
would be a whit more ‘‘anomalous’’ were the recovery on the basis of 
the 35 cents differential, contended for by the plaintiff, than on 
the basis of ‘‘deerease of business’’, ‘‘loss of profit’’ or ‘‘expense in- 


 89Supra notes 12, 17, 19, 33 and 35. 
49Supra note 38, at 680. 

41Supra notes 12, 17, 19, 33, 35 and 39. 
427d. at 204-5. 

437d. at 205. 
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eurred’’, prescribed by the Court,’’ since each of the supposititious ten 
dealers might prove damages of these latter kinds, and in even larger 
amounts than the recovery would be on the 35 cents per ton basis. 

Section 2 of the Interstate Commerce Act,* in the original form of 
the bill, in terms provided the measure of recovery rejected by the 
Supreme Court in the International Coal Co. case.*® The clause, so far 
as here material, provided :*7 


“Any common carrier who shall violate the provisions of this section as 
aforesaid shall be liable to all persons who have been charged a higher rate 
than was charged any other person or persons for the difference between such 
higher rate and the lowest rate charged upon like shipments during the same 
period.” 


This clause was omitted from the section as finally passed, and the 
section was left as it now reads, that is, without any compensatory sanc- 
tion so far as its own provisions are concerned.*® The omission was re- 
garded by the Court as being distinctly indicative of an intention on the 
part of Congress that that measure of recovery should not be used. And, 
viewed by itself, and if there were any other measure known to the law 
or better supported by reason, of course the striking out might well be 
taken as having that significance; but plainly it is not to be so treated 
in the light of other provisions in the Act, and especially in the light 
of the explanation of the omission given by Senator Cullom, who was a 
member of the Select Committee on Interstate Commerce and also of: 
the Conference Committee. He said :*® 


“Sections 2, 3 and 4 of the Senate Bill, prohibiting discriminations, con- 
tained provisions in relation to the recovery of damages. These have been 
stricken out of said sections, and have been grouped together in one section, 
which is made Section 8 of the committee bill.” 


And let it be noted that the foregoing was not in the nature of 
argument or debate but was simply the statement of an explanatory fact 
made by one in position to know. Nevertheless, the Court declined to 
give any weight to the Senator’s words, saying :°° 


“But while they may be looked at to explain doubtful expressions, not 
even formal reports—much less the language of a member of a Committee— 
can be resorted to for the purpose of construing a statute contrary to its plain 
terms, or to make identical that which is radically different.” 


The use of the language, ‘‘contrary to its plain terms, or to make 
identical that which is radically different,’’ derives its appropriateness 


447d. at 203. 

45Supra notes 7 and 21. 

46Supra notes 12, 17, 19, 33, 35, 39 and 41-44. 

47S. 1532, Vol. 95 Senate Bits, 49th Cong.; italics supplied. 
48See supra notes 7, 21, 45 and text. 

4949 Conc. Rec. 170 (1886); italics supplied. 

50Supra notes 12, 17, 19, 33, 35, 39, 41-44 and 46, at 199. 
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solely from the assumption—altogether arbitrary and illogical, in this 
writer’s opinion— that the term ‘‘damages’’, as it appears in Section 
8,°" and as it applies to cases arising under Sections 2 and 3,5? means, 
and can only mean, ‘‘ decrease in business’’, ‘‘loss of profits’’ or ‘‘ expense 
ineurred’’—some consequential, as distinguished from a direct and im- 
mediate, hurt ; and from the further and still more unwarranted assump- 
tion that the term does not and can not mean an adverse rate differential 
in and of itself, even though that hurt is inherent in the very fact of 
the discrimination. 

In brief, the matter comes to this: (1) The purpose of the provisions 
of the Interstate Commerce Act which denounce as unjust discrimination 
the charging by a carrier of different freight rates as between two ship- 
pers entitled to the same rate, obviously is to require the charging of 
such latter rate to both. The two rates themselves, therefore, and noth- 
ing else, constitute the subject, not only of first and fundamental con- 
sideration, but of sole consideration in the determination of the question 
as to whether or not the carrier is guilty of unjust discrimination. This 
is manifest upon the simple reflection that no matter what losses shipper 
A as compared with shipper B may have sustained in the way of ‘‘ divert- 
ed business’’, ‘‘loss of profits’’, and the like, he has no valid complaint 
against the carrier unless he can show that such losses were due to the 
unjust discrimination practiced against him and in favor of B in respect 
of freight rates. 

(2) The rates themselves thus being the vital point of inquiry as 
regards the issue of discrimination, it follows that, if discrimination be 
found, it is also, and necessarily, found that the unfavored shipper has 
suffered a loss in respect of the only item of essential importance, and 
that to step over that obvious and immediate loss in quest of some distant 
and distinctly consequential loss, such as ‘‘diverted business’’ or ‘‘loss 
of profits’’, and lay down a rule that unless the shipper who is discrimi- 
nated against can show a loss of one or the other of these latter kinds he 
eannot recover, is to abandon the logical for a purely arbitrary method 
of dealing with the question, and virtually to nullify the discrimination 
provisions of the Act. 

(3) Since in a case where it is judicially determined that two ship- 
pers are entitled to the same rate the mere comparison of the two rates 
furnishes the test, and the only test, of whether unjust discrimination 
in that regard has been practiced, so likewise the difference in the two 
rates, and that alone, supplies the clearly appropriate measure of the 
minimum damages to which the unfavored shipper is entitled. 

Regarding the mandamus feature of the Birch Valley Lumber Case,** 
but little need be said, for if the position taken in this article respecting 
the interpretation of Sections 2, 3 (1), and 8,54 in cases involving unlaw- 
ful discrimination in freight rates, be sound, then it follows as a corollary 


51Supra note 9. . 

52Supra notes 7, 21, 45, 48; and 8 respectively. 

53Supra notes la, 4, 6, 11, 14-16, 34, 36 and 37. 

54Supra notes 7, 21, 45, 48, 52; and 8, 52; and 9, 51, respectively. 
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that the Commission failed to perform a manifest duty when it declined 
to award reparation and that the writ should have issued. In the 
opinion of the writer, when it said ‘‘the record will not support an 
award of reparation based on the undue prejudice found to exist,®® it 
delivered itself of a legal incongruity; and when it entered an order 
commanding the earriers to cease and desist from the unlawful discrimi- 
nation of which they were found to have been and still to be guilty, and 
yet refused to make any order giving relief for the injury already done, 
it was equally inconsistent. The doctrine of damnum absque injuria, 
never of very high credit either to the genius or the morals of our juris- 
prudence, certainly has no place, logical or other, in cases of unlawful 
freight rate discrimination. 

In conclusion, let it be said that this article is not to be taken as in 
the nature of a petition for a rehearing or as an exercise by counsel on the 
losing side of his traditional privilege to vent his emotions, for the 
writer had, and has, no interest whatever in the two cases principally 
diseussed other than the detached one which a fervent wish to see a 
sound philosophy of the law preserved inspires. In the present instance 
he thinks it was not preserved, but he also recognizes the easy possibility 
that he himself may be in error. However that may be, as only the 
Supreme Court itself can correct its own errors, he indulges the hope 
that in the near future it may be given an opportunity to pass upon the 
question again; and, in such event, that that able and learned body will, 


as it has had the grace and courage to do more than once in its history, 
reconsider its earlier decisions and pronounce a judgment in accord with 
what would seem to be the logical imperatives of the problem and also 
the more just and practicable view of it. 


55Supra note 2. 


He was spouting with great vigor against corporal punishment for 
boys, which he declared never did any good. ‘‘Take my own case,’’ he 
exclaimed. ‘‘I was never caned but once in my life, and that was for 
speaking the truth.’’ 

‘*Well,’’ retorted somebody in the audience, ‘‘it cured you.’’ 





Principles Announced In Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Reasonableness of Rates 


No. 25995—Standard Paper Manufacturing Co., Inc., +. Baltimore 
& Ohio Railroad et al. In dismissing complaint involving shipments of 
sulphate of alumina, the Commission cites its former holdings in 78 
I. C. C. 178, that commodity rates are not necessarily unreasonable be- 
cause they exceed corresponding class rates; and in 107 I. C. C. 299, 
that the fact that a rate was subsequently reduced in compliance with 
the Commission’s decisions effecting a general readjustment, involving 
both increases and reductions likewise, does not of itself demonstrate 
unreasonableness of the higher rates. 


I. & S. No. 3843—Coal from Indiana to Illinois. Cancelling tariffs 
reducing coal rates the Commission says: ‘‘ Proposed reductions in rates 
are not justified when it is shown that they would be harmful to the 
rate structure as a whole, and therefore are also harmful to the public 
interest’’. Further that ‘‘a rate may be unreasonable because of being 
too low as well as because of being too high’’. 


No. 25830—Alamo Refining Company v. Texas & Pacific Railway 
Company, et al. Dismissing complaint involving shipments of gasoline, 
carloads, the Commission said: ‘‘A mere comparison between two rates 
does not establish the reasonableness of either. Nor does the mere 
showing that the rates from the several origins here referred to are dif- 
ferent, and that there is competition between complainant and shippers 
at those origins, establish the fact of undue prejudice and preference’’. 


Water Competition 


Fourth Section Application No. 15342 covering rags and paper to 
Lockport and North Tonawanda, N. Y., from New York City stations 
and other points in New York and New Jersey, during the season of 
navigation on the Erie Canal. The Commission granted the relief, but 
denied it on the same commodities from Philadelphia, Pa., to the same 
destinations. The purpose of the relief is to meet the competition of 
carriers by barge operating on the Hudson River and the Erie Canal. 
In denying the relief from Philadelphia, the Commission said: ‘‘ Appli- 
eants’ purpose in asking for authority to establish the same rate from 
Philadelphia as from New York is to maintain a parity of rate from both 
points. They have not established, however, that the competition from 
Philadelphia is the same as from New York.”’ 


Seasonal Rates 


No. 26075—Carolina Shippers’ Assn., Inc., et al. v. Seaboard Air 
Line Railway Company, et al. Finding certain rates on potatoes unrea- 
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sonable, the Commission said: ‘‘Time of crop maturity and type of 
equipment to be used because of weather and general variations in 
marketing conditions, tend to cause complications in the fixation of rates 
on potatoes.’’ 


L. C. L. vs. Commodity Rates 


No. 26036—Crown Iron Works Company v. Chicago, Burlington & 
Quincy Railroad Company, et al. A commodity rate applicable on less- 
than-earload traffic is a pronounced departure from the usual practice 
and the Commission will prescribe such a rate only upon a clear showing 
of compelling reasons. 


Jurisdiction 


No. 26274—Bagdad Land & Lumber Company, et al., v. Lowisville 
& Nashville Railroad Company, et al. Where forest products are brought 
by lighters, barges and rafts to ports where the cargoes are transferred 
direct to the decks of ocean-going ships the Commission does not have 
jurisdiction over the docking charge. 


No. 25943—Adolf Gobel, Inc. v. Baltimore & Ohio Railroad Com- 
pany, et al. The Commission has no jurisdiction over yardage charges 
collected on ordinary live stock at a public stockyard employed by the 
carriers as their agent to handle all livestock. The tariff provision that 
the line-haul-rate includes delivery into suitable pens at the stockyard 
is so interpreted by the Commission that the word ‘‘at’’ denotes nearness 
and delivery by the carriers at their unloading pens near the stockyard 
meets the tariff requirement. 


Classification 


No. 25977—American Flange & Manufacturing Company v. Atchi- 
son, Topeka & Santa Fe Railway Company, et al. As between two 
ratings provided by different classification items, each item describing 
the article shipped in general terms and neither one being more definite 
than the other, the applicable rating is the lower of the two. 


No. 25866—S. H. & E. H. Frost et al. v. Pennsylvania Railroad Co. 
Freight charges on fresh vegetables moving on ‘‘any-quantity package 
commodity rates’’ were collected on basis of Southern Classification 
minima of 20,000 pounds. The Commission said: ‘‘The establishment 
of the any quantity commodity rates per package removed the applica- 
tion of the ratings in the classification and the minima in connection 
therewith. * * * A commodity rate published to apply on ‘any 
quantity’ applies on the article named without regard to the amount 


? 


tendered for transportation’’. 
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No. 26090—Fort Wayne Paper Box Company v. Wabash Railway, 
et al. While prescribing reasonable rates and awarding reparation to 
complainant on shipments of paper boxes, the Commission cites Rule 21 
of the Classification in denying the boxes were ‘‘nested’’ because the 
smaller ones were placed within the larger ones. ‘‘Nested’’ the Com- 
mission said ‘‘means that three or more different sizes of the article 
* * * must be enclosed each smaller within each next larger, or that 
three or more * * * must be placed one within the other so that each 
upper article will not project above the next lower article more than 
one-third of its height.”’ 


No. 25653—Krezel Casket Company, et al. v. Baltimore and Ohio 
Railroad, et al. ‘‘Cotton Plush’’ and ‘‘eotton velour’’ are not ‘‘ cotton 
goods, in the piece’’, and up to October 15, 1930, (on which date classi- 
fication changed) must take first class rates in Official Classification 
Territory. 





Review of Supreme Court Cases 


By CuareNce A. MILLER, General Counsel, 
The American Short Line Railroad Association 


No. 787—Illinois Commerce Commission, Et Al v. United States, Et Al. 


This case is before the Court on Appeal from the United States 
District Court for the Northern District of Illinois, Eastern Division, 
and involves the validity of the order of the Interstate Commerce Com- 
mission in Switching Rates In Chicago Switching District, 195 I. C. C. 
89. (See, also, 177 I. C. C. 669 and 197 1. C. C. 323.) In this case 
the Commission required that the rates and charges for intrastate switch- 
ing of loaded ears in the Chicago Switching District within the States of 
Illinois and Indiana to be not less than the rate contemporaneously ap- 
plied on interstate switching of loaded cars between points in the Chi- 
eago Switching District in Indiana and in Illinois. 

The case was argued on April 30 and May 1, 1934. 


No. 807—The Mississippi Valley Barge Line Company v. United States, 
Et Al. (Decided April 30, 1934). 


This is an appeal from the decree of the United States District 
Court for the Eastern District of Missouri, Eastern Division (4 Fed. 
Supp. 745), affirming the order of the Interstate Commerce Commission 
in Sugar Cases of 1933 (195 I. C. C. 383). 

Certain rail carriers filed schedules with the Interstate Commerce 
Commission, to become effective October 1, 1932, reducing rates on sugar 
from New Orleans to Northern points. The aim of the reduction was to 
meet the competition of the Barge Line and other carriers by water, who 
had been able by reason of low and unregulated rates to divert to them- 
selves a large part of the traffic in sugar that had theretofore moved by 
rail. The rail carriers perceived that they were threatened with still 
heavier losses in the future unless something was done by a reduction 
of their own charges to recover the business that was slipping from their 
grasp. The Interstate Commerce Commission, after full hearing, found 
that the rail carriers had justified the proposed rates with the 60,000 Ib. 
minimum, but that they had not justified the proposed rates with the 
80,000 Ib. minimum, and suggested rates for the 80,000 lb. minimum 
which had been justified. The rail carriers having aecepted the pro- 
posal of the Commission, it gave its approval to the schedules as revised. 
The Barge Line sought to enjoin the enforcement of the Commission’s 
order. 

None of the evidence before the Interstate Commerce Commission 
was placed before the Court, the appellant relying upon the report and 
orders of the Commission and a group of affidavits by its officers, which, 
in substance, were to the effect that the water carriers would be unable 
to compete with the rail carriers if the approved schedules were to stand. 
Upon this point the Court, speaking through Mr. Justice Cardozo, said: 
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“The settled rule is that the findings of the Commission may not be as- 
sailed upon appeal in the absence of the evidence upon which they were made. 
Spiller v. A. T. & S. F. R. Co., 253 U.S. 117, 125; Louisiana & Pine Bluff R. 
Co. v. United States, 257 U. S. 114, 116; Nashville C. & St. L. R. Co. v. Ten- 
nessee, 262 U. S. 318, 324; Edward Hines Trustees v. United States, 263 U.S. 143, 
148; C. 1. & L. R. Co. v. United States, 270 U. S. 287, 295. The appellant did 
not free itself of this restriction by submitting additional evidence in the form 
of affidavits by its officers. For all that we can know, the evidence received by 
the Commission overbore these affidavits or stripped them of significance. The 
findings in the report being thus accepted as true, there is left only the inquiry 
whether they give support to the conclusion. Quite manifestly they do. The 
structure of a rate schedule calls in peculiar measure for the use of that en- 
lightened judgment which the Commission by training and experience is quali- 
fied to form. Florida v. United States, April 2, 1934, |; » ae 
not the province of a court to absorb this function to itself. J. C. C. v. Louis- 
ville & Nashville R. Co., 227 U. S. 88, 100; Western Paper Makers’ Chemical 
Co. v. United States, 271 U. S. 268, 271; Virginian R. Co. v. United States, 272 
U. S. 658, 663. The judicial function is exhausted when there is found to be a 
rational basis for the conclusions approved by the administrative body. In 
this instance the care and patience with which the Commission fulfilled its ap- 
pointed task are plain, even to the casual reader, upon the face of its report. 
The rates were not approved as the respondents had submitted them. For the 
80,000 pound minimum, they were found to be too low. Not till there had 
been an increase of four cents per 100 pounds did the schedule win approval. 
There was a sedulous endeavor to guard against a rate war that would end in 
mere oppression.” 


The Barge Line alleged that the Commission had been heedless of 
the mandate of the statute (Section 500, Transportation Act, 1920) de- 
elaring the policy of Congress to promote, encourage and develop water 
transportation, service, and facilities in connection with the commerce 
of the United States, and to foster and preserve in full vigor both rail 
and water transportation. Upon this point the Court said: 


_ “For the determination of this case there is no need to go into the ques- 
tion whether the declaration of the policy of Congress to foster rail and water 
transportation creates a new standard of duty for the Commission in the order- 
ing of rates, or is a source of private rights if the duty is ignored. That 
question does not become important until the policy of the lawmakers appears 
to have been flouted; and here it was obeyed. The admonition does not mean 
that carriers by rail shall be required to maintain a rate that is too high for 
fear that through the change they may cut into the profits of carriers by water. 
The most that it can mean, unless, conceivably, in circumstances of wanton or 
malicious injury, is that where carriers by land and water are brought within 
the range of the regulatory powers of the Commission, as e. g., in establishing 
through routes or joint rates, there shall be impartial recognition and promo- 
tion of the interests of all. 


“No discrimination of that kind is proved or even charged. The rates 
affected by this schedule do not involve the division of joint earnings between 
land and water carriers. The appellant makes its own rates from port to port, 
and may increase or lower them at will. What has been done by the Commis- 
sion affects the carriers by rail alone, at least in its immediate consequences. 
Transportation by water may feel the repercussions of regulation elsewhere. 
It has not been regulated directly. Even for transportation by land, the Com- 
mission has done no more than establish a permissive minimum, and this a 
minimum sufficient to give assurance that the carriage of the sugar will not 
involve a loss. “There is no reasonable doubt,’ we are told in the report, ‘that 
the proposed rates are high enough to pay more than the cost of service.’” 
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The appellant insisted that it is fighting for its life, and that the 
effect of the new competition would be to drive it out of business. Upon 
this point the Court said: 


“We do not now consider whether the destruction of a rival through the 
mere force of competition is legally a wrong, unless ‘disinterested malevolence’ 
(American Bank & Trust Co. v. Federal Reserve Bank, 256 U. S. 350, 358), or 
something akin thereto, has supplied the motive power. M. Steinert & Sons 
Co. v. Tagen, 207 Mass. 394, 397; Nann v. Raimist, 255 N. Y. 307, 319.” 


As to whether appellant had a standing sufficient to maintain the 
suit the Court said : 


“For the purposes of this appeal we have assumed, as it was assumed in 
the court below, that the appellant has a standing sufficient to maintain the 
suit. See, however, Sprunt & Son, Inc. v. United States, 281 U. S. 249. We 
have made a like assumption in answer to the argument of counsel for the 
railways that the order of the Commission is negative in form and substance, 
and hence not subject to review. Alton R. Co. v. United States, 287 U. S. 229. 
These objections to the suit coalesce to such an extent with the merits of the 
appellant's grievance under section 500 of the statute (Transportation Act, 
1920) as to make it unnecessary to separate them.” 


The decree of the lower Court was affirmed. 


No. 867—Indian Valley Railroad Company v. United States. 


This case was before the Court on appeal from the United States 
District Court for the Northern District of California (52 F. (2d) 485), 
affirming the order of the Interstate Commerce Commission in Great 
Northern Railway Construction, 166 I. C. C. 3. 

Probable jurisdiction was noted on April 2, 1934, and on April 30, 
1934 there was a suggestion of failure to comply with Equity Rule 75. 
On May 14, 1934 the Court affirmed the decree of the District Court, in 
a per curiam order, citing Texas & Pacific Ry. Co. v. Gulf, Colorado & 
Santa Fe Ry. Co., 270 U. S. 266, 273, 277; Chesapeake & Ohio Ry. Co. v. 
Unsed States, 283 U. S. 35, 42; Claiborne-Annapolis Ferry Co. v. United 
States, 285 U. S. 382, 392; Interstate Commerce Commission v. Oregon- 
Washington R. R. Co., 288 U. 8. 14, 36, 37; Virginian Ry. v. United 
States, 272 U. S. 658, 663; Georgia Commission v. United States, 283 
U.S. 765, 775; New York Securities Co. v. United States, 287 U.S. 12, 29. 


No. 868—State of Ohio, Et Al v. United States, Et Al. 
No. 886—United States, Et Al v. State of Ohio, Et Al. 


These cases are before the Court on appeal from the United States 
District Court for the Southern District of Ohio, and involve the validity 
of the order of the Interstate Commerce Commission in Intrastate Rates 
on Bituminous Coal Within State of Ohio, 192 I. C. C. 413. The Com- 
mission required all common carriers by railroad operating in Ohio to 
cease and desist from practicing undue prejudice and unreasonable and 
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unjust discrimination against interstate commerce in the relation be- 
tween interstate rates on bituminous coal from Pennsylvania and West 
Virginia to destinations in Ohio, on the one hand, and the intrastate 
rates on like traffic between points in Ohio on the other, and to establish 
intrastate rates on coal between Ohio points not less than prescribed 
minima. Among the other points of attack, is the allegation that the 
findings of the Commission as to discrimination are not supported by 
adequate evidence. Four hours were allowed for oral argument, and 
the case was argued on May 8, 1934. 


No. 920—State of Texas, Et Al v. United States, Et Al. 


This case is before the Court on appeal from the United States Dis- 
trict Court for the Western District of Missouri (6 Fed. Supp. 63), 
which affirmed the order of the Interstate Commerce Commission in 
Texarkana & Fort Smith Railway Control, 189 I. C. C. 253, 193 I. C. C. 
521. It is popularly known as the ‘‘Kansas City Southern General 
Office Case.’’ 

The order of the Commission is attacked upon the ground that it is 
without authority to authorize a carrier to acquire control of the prop- 
erties of another carrier by lease, one clause of which permits the lessee 
to abandon or remove from a State the general offices and shops of the 
lessor, contrary to the laws of such State. 

The case was argued May 9, 1934. 


No. 959—Missouri Pacific Railroad Company v. United States. 


This case is before the Court on appeal from the United States 
District Court for the Eastern District of Kentucky (4 Feb. Supp. 449), 
affirming the order of the Interstate Commerce Commission in St. Lowis 
Southwestern Railway Co. Control, 180 I. C. C. 175, 180 I. C. C. 710, by 
which the Southern Pacific Company was authorized to acquire control, 
by purchase of stock, of the St. Louis Southwestern Railway Company. 

Probable jurisdiction was noted on April 30, 1934. 


I. C. C. Moves to New Building About June Ist 


The new Interstate Commerce Commission Building, located at 12th 
and Constitution Avenue, N. W. (one block south of 12th and Pennsyl- 
yvania Avenue, N. W.) is just about ready for occupancy. 

At this writing it looks as if the Commission will move around 
June Ist. 

It is suggested that out-of-town members who come to Washington 
after the first of June telephone the Association’s office and ascertain 
the exact locality of the Commission at that time. 





